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ABSTRACT
The Virginia Wetlands Act of 19 72 provides the localities 
of Tidewater Virginia a very real opportunity to participate in the 
management of the state’s coastal wetlands resources. This study 
attempts to analyze the effectiveness of this legislation during 
the two year period immediately following its passage. Using the 
Wetlands Act as a case study in local environmental management, the 
implications of a local management scheme for coastal resource manage­
ment on a broader scale are also examined.
Pertinent information was extracted from 291 wetlands 
applications and the collected data were grouped on the basis of 
locality, project type and magnitude, ownership, and decision reached 
in order to obtain a statistical overview of the wetlands permitting 
process during the two-year period. Questionnaires were sent to all 
active wetlands boards and interviews were conducted with board members 
to obtain information not available from a purely statistical analysis 
of the application files. Information obtained from the questionnaires 
and interviews was analyzed in conjunction with information obtained 
from the permit files to provide a more complete picture of the law’s 
total effectiveness.
Criteria are established which might be used in measuring 
the effectiveness of a law such as this. When examined in the light 
of these criteria, the Virginia Wetlands Act emerges, for the most part, 
as an effective piece of environmental quality legislation which has 
had a significant impact upon wetlands destruction in the state of 
Virginia.
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LOCAL ENVIRONMENTAL MANAGEMENT - A CASE STUDY 
THE VIRGINIA WETLANDS ACT, 1972-1974
INTRODUCTION
Recent years have seen a remarkable increase, both in this 
country and abroad, in the general awareness of and appreciation for 
the environment and its relation to the quality of human life. With 
this growing concern for the human ecology has come the clear real­
ization of the need to provide special protection for certain natural 
areas which, because of their fragile nature or physiographic position, 
are especially vulnerable to the development pressures imposed upon 
them by modem life. One area which has received a great deal of 
attention in this regard is our coastal wetlands.
Historically, wetlands and marshes have been viewed by a 
large segment of the general public as unsightly nuisances serving 
primarily as breeding grounds for snakes and mosquitoes. They have 
been regarded as areas of minimal utility ideally suited for bulk- 
heading, dredging and filling to create housing developments, 
industrial sites, waterfront property and even garbage dumps. For­
tunately, however, this "wetlands-as-wastelands" philosophy has, in 
large measure, been replaced by a more enlightened view of coastal 
wetlands as an element of paramount importance to marine and estuarine 
ecosystems. Though it has been known for many years that tidal marshes 
serve as a source of food and living habitat for wildfowl and other 
animals, scientists have only recently recognized the important con­
tribution of wetlands to marine resources, water quality, flood pro­
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tection and shoreline stability. These factors, coupled with a renewed 
interest in natural resource conservation, have combined to focus the 
attentions of scientists, legislators and environmentally concerned 
citizens upon the nation's wetlands.
With the passage of the Virginia Wetlands Act'*’ in 1972, 
Virginia became one of the last states on the Atlantic seaboard to 
enact legislation directly aimed at protecting its valuable wetlands 
resources. In contrast to other coastal states, however, Virginia 
has chosen to place the primary responsibility and initiative for 
wetlands protection not in a state-level agency created specifically 
for that purpose, but in its localities— the cities, counties and 
towns which interact most directly with the wetlands of the state.
The Act provides localities within the defined Tidewater area the 
opportunity to adopt a specified local zoning ordinance designed to 
regulate activities in the state's wetlands, and to appoint a five- 
member local wetlands board to administer the wetlands permitting 
process within their jurisdiction. The Virginia Institute of Marine 
Science (VIMS) serves the local wetlands boards in a scientific and 
technical advisory capacity, receiving copies of and commenting upon 
all applications for shoreline projects which fall under the purview 
of the wetlands permitting process as outlined in the Act, i.e., 
applications for bulkheading, dredging, filling or any other activity 
which might result in the modification or destruction of wetlands.
The Virginia Marine Resources Commission (VMRC) reviews the decisions 
of local wetlands boards, overseeing the general administrative 
structure of the law, and administers the Act in localities which do 
not choose to adopt the local zoning ordinance. This feature of
optional local control is compatible with, and perhaps made necessary 
by, Virginia tradition and law which delegate zoning and land use 
planning authorities to local governments. This method of approaching 
natural resource conservation and management through local authorities 
may very well have implications which reach beyond the relatively 
narrow sphere of wetlands regulation into the broader areas of coastal 
zone management and general land use planning. However, in order to 
determine whether management on the local level is a justifiable and 
viable approach to planning and management in other areas of the coastal 
zone, it is important to first examine in detail the progress which 
has been achieved under the locally-administered Wetlands Act in 
Virginia. If the effectiveness of this legislation could be accurately 
measured, one might more easily draw conclusions regarding the 
applicability of the local management concept to coastal zone management 
on a broader scale. It is the purpose of this study to anal)^ ze certain 
aspects of the law and its administration in an attempt to establish 
some criteria by which its effectiveness might be measured and to 
examine the administrative structure of the Virginia Wetlands Act as 
a case study in local environmental management.
This study attempts to evaluate the effectiveness of the 
Virginia statute during the two year period following its enactment.
It was felt that the two-year period provided an adequate data base 
with which to ascertain trends in permitting procedures and attitudes 
and that the time span was sufficient to analyze the progress of local 
wetlands boards from their initial establishment to a period two years 
later when they had presumably attained the competence envisioned by 
the law. This time period also allows for any short-term spatial or
temporal trends in the development of the state's wetlands resources.
There are a great many problems associated with determining 
the "effectiveness" of any law, and especially with a law such as this 
which deals with such complex and controversial issues as governmental 
control of natural resources and private property rights. It is 
perhaps impossible to state categorically that a law is "effective" 
or "ineffective". Unless it is completely ignored, any law will be 
"effective" in the eyes of some, and more, or less, "effective" in 
the eyes of others. The major problem lies in determining acceptable 
criteria which will in some way indicate the effectiveness of the 
law. Moreover, it is possible that a law of this type, which depends 
so heavily upon local authorities, might be more effective in some 
areas than in others. One cannot simply look at the number of permits 
granted and denied since the passage of the Act and reach a reasonable 
conclusion regarding the effects of the law. Each locality must be 
considered separately as well as in conjunction with its neighboring 
localities, and the attitudes of local wetlands boards and citizenry 
must be carefully considered, for this law can be no more effective 
than the local wetlands boards which administer it. This study 
attempts to incorporate all of these factors into the analysis.
METHODS
The initial phase of this study began with an examination of 
all wetlands applications and permits in the files of the Virginia 
Institute of Marine Science and the. Virginia Marine Resources Commission 
for the period July 1, 1972 through July 1, 1974. Pertinent data were 
extracted from these files and recorded on uniform data sheets. The 
collected data were grouped on the basis of locality, project type and 
magnitude, ownership, decision reached and other factors, as well as 
various combinations of these factors. Miscellaneous projects such 
as the construction of a marine railway or the building of a private 
dam were grouped together, as were all applications from areas which 
had not formed local wetlands boards prior to July 1, 1974 and were 
therefore under the jurisdiction of the VMRC.
Approximately 700 application files were examined. Of these, 
344 contained applications for wetlands permits, the remainder being 
applications for subaqueous activities not involving wetlands. Nineteen
N
of these applications were withdrawn by the applicant before any 
decision was reached, and permitting authorities ruled that sixteen 
additional applications did not actually involve wetlands as defined 
by law. These thirty-five applications have not been included. Also, 
eighteen applications were filed by the Virginia Department of Highways, 
seventeen of which were exempted through a special provision of the 
law. These cases are discussed separately. Thus, 291 applications for 
wetlands permits have been used as the main data base of this study.
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A brief questionnaire (Appendix I) was sent to the chairmen 
of the seventeen wetlands boards which had acted on wetlands applica­
tions during the period of the study. Questions were deliberately 
kept simple and relatively objective so that wetlands boards could 
respond i^ ith a minimum of research without feeling that the question­
naire was an attempt to arbitrarily or unwarrantably judge their 
performances. The primary intent of the questionnaire was to obtain 
information which was not available from an analysis of the permit 
applications, such as the amount and import of pre-application advice 
given by the wetlands boards.
One or more members from fourteen of the seventeen wetlands 
boards having participated in the permitting process were personally 
interviewed for periods ranging from forty-five minutes to two hours 
or more in an attempt to determine the attitudes of local boards 
regarding the lawTs effectiveness and to elicit information not 
obtainable from a purely statistical analysis of the application files. 
The general format which was followed during the interviews is shown 
as Appendix II. Admittedly, these interviews may inject a certain 
degree of subjectivity into the analysis, but it was felt that the 
attitudes of local board members were an essential factor in determining 
the effects of the law and that these attitudes could not be accurately 
gauged with a simple questionnaire. All interviews were conducted in 
a uniform manner in order to limit subjective elements as much as 
possible. Information obtained from the questionnaires and interviews 
was analyzed in conjunction with information obtained from the permit 
files to reach conclusions relative to the overall effectiveness of 
the law in each locality and in the state as a whole.
Information concerning Virginia court Cases involving 
wetlands applications and permits and other cases of particular 
significance have been examined to determine whether any areas of the 
law have been particularly troublesome in terms of effective adminis­
tration and enforcement. Finally, the Virginia wetlands permitting 
process has been viewed as it relates to other state and federal 
permitting procedures, and as it might relate to the broader aspects, 
both conceptual and functional, of coastal zone management.
STUDY FINDINGS
P ro je c t  Types and D is t r ib u t io n
Table 1 shows the types of projects requested by applicants
and the number of each type approved, by locality, during the period
of the study. The majority of the applications (68.4%) fall into
one of three project categories: bulkhead, dredge, or bulkhead and
dredge. 43.3% of the applications involved some dredging and 19.6%
o
involved some filling. Since these project types comprise the bulk 
of the activity, and because dredging and filling are generally con­
sidered detrimental to wetlands, these categories have been scrutinized 
more closely.
Examination of Table 1 reveals several trends. Obviously, 
the bulk of wetlands activity during this period was concentrated in 
a relatively few areas. Prior to July 1, 1974, twenty-three local 
wetlands boards had been established and, while this represented only 
47% of the areas eligible to establish local boards, it also repre- 
sented an estimated 85-90% of the state’s wetlands. Of the 251 wetlands 
applications received by the seventeen active wetlands boards during 
this two-year period, 207, or 82.5%, were received by the six boards 
of Accomack, Gloucester, Lancaster, Mathews, Northumberland and 
Virginia Beach. With 26% of the established boards (35% of the active 
boards) receiving over eighty percent of the applications, it is 
apparent that development pressures during this period were distributed 
unevenly throughout the state’s wetlands.
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Table 1. Distribution of wetlands alteration permit applications/ 
approvals, by project type and locality, for the period 
July 1, 1972 through July 1, 1974.
B = Bulkhead 
D = Dredge 
F = Fill
G = Groin, or jetty
NO LWB = Areas with no local wetlands board 
(VMRC jurisdiction)
*Only the bulkhead portion of a bulkhead and dredge application 
approved
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As mentioned above, bulkheading or dredging or a combination 
of the two comprised a high percentage of the requested projects.
These project types also had a rather high percentage of approval, 
ranging from 78.7% for bulkhead and dredge projects to 98.9% for 
bulkheads alone. Projects in these categories were most often associated 
with private residential uses such as shorefront erosion control or 
the construction of private boat harbors. Classifying project 
applications on the basis of ownership/use (Table 2) indicated that 
83.9% of the applications in these three categories were filed on 
behalf of residential rather than commercial or corporate interests.
Table 3 shows that the majority of bulkheads for which permits were 
requested were less than 300 feet in length, a dimension range which 
includes typical private property widths, and that 91% of all appli­
cations involving bulkheading were approved.
The statistics on dredging applications and approvals 
(Table 4) require some explanation. Permit applications do not 
usually show the actual extent of wetlands involved in any proposed 
dredging project. Most often, they show only the amount of material 
to be dredged above and below the mean low water line. Dredging 
below the mean low water line (i.e., in the subaqueous bottoms owned 
by the State) is regulated solely by the VMRC. Also, dredging above 
the mean low water line does not necessarily involve dredging entirely 
within defined wetlands. All of the projects listed in Table 4 involved 
a decision by a wetlands board so it can be assumed that there was 
some wetlands involvement, but the extent of that involvement cannot 
be ascertained.
Table 2 Distribution of wetlands alteration permit applications 
between the private and commercial sectors (private/ 
commercial) during the period July 1, 1972 through July 1, 
1974.
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Table 3 Distribution of bulkhead applications/approvals by length 
of bulkhead (in feet) during the period July 1, 1972 
through July 1, 1974.
*Application for a bulkhead in the 200-299 feet class was 
modified by the local wetlands board to allow construction 
of a bulkhead in the 100-149 feet class.
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PERCENT APPROVAL 90. 794.4 71.491.289.7 89.7 95 .0
Table 4 Distribution of dredging applications/approvals by cubic 
yardage dredged during the period July 1, 1972 through 
July 1, 1974. (All cubic yardage figures X 10^.)
^Several applications were modified by local wetlands boards 
to allow less dredging than originally requested.
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The acreage of wetlands involved in filling operations 
(Table 5) is more revealing in terms of assessing actual wetlands 
losses. Projects involving fill had a much lower percentage of approval 
than any other project category, with only fifty-one percent of the 
requested acreage being approved. Acreage involved in the fill 
requests showed almost a 500% increase between the first and second
years of the study (Table 6), but 23% of the requests during the
second year accounted for 84% of the acreage requested. Increase in 
project magnitude during the second' year was reflected in the approval 
statistics for each of the two years. 75.9% of the acreage requested 
was approved during the first year, but during the second year, when 
applications involving large amounts of fill were processed, only
46.1% of the requested acreage was approved.
The data in Table 6 also demonstrate the importance which 
the "grandfather clause", section 62.1-13.20 of the Wetlands Act, 
has had in wetlands applications involving fill. This provision 
exempts from the permitting process any project which was commenced 
or for which a plan or plat was filed with an appropriate agency prior 
to July 1, 1972. 47.2% of the total acreage of approved filling was
for projects which had been judged as exempt under this clause. There 
was no significant difference between the percentage ruled as "grand­
fathered" in each of the two years examined.
During the period of the study, there were fifteen wetlands 
projects which x^ ere determined to be "grandfathered" at the initial 
stage of the permitting process. (Several other projects were ruled 
to be "grandfathered" after being appealed to the VMRC or the courts, 
and these are discussed separately.) Of these fifteen decisions,
Table 5. Distribution of wetlands fill applications/approvals by 
acreage requested during the period July 1, 1972 through 
July 1, 1974.
^Several applications were modified by local wetlands boards 
to allow less filling than originally requested. 11 of 
the 12 initial requests for fill projects involving less 
than 0.1 acre were approved and four additional projects 
were modified to allow filling of less than 0.1 acre.
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Acre Acre Acre Acre Projects Acreage
0.61ACCOMACK 0.61
4.01C HES A PE A KE 4.01
2.03GLOUCESTER 0.78
6.9 2HAMPTON 2 .6 9
JAMES C I T Y
l.O CL A N C A S T E  R
MATHEWS
.17M ID D L E S E X
NEWPORT NEWS
N O R T H A M P T O N
136NORTHUMBERLAND 0.06
1.40POQUOSON 0.75
0.00R IC H M O N D 0.002
19.05V I R G I N I A  BEACH 7 .43
KING WI L L I A M
WEST POINT
0.43YORK 0 .28
29.74NO LWB 16.99
67.7 258TOTAL 34.7743
PERCENT APPROVAL 50.0 51.374.125 4 0 .08 4.2
TABLE 6
Acreage of fill approved and acreage ruled to be grandfathered 
during the period July 1, 1972 through July 1, 1974.
1972-73 1973-74 TOTAL
ACREAGE OF FILL REQUESTED 11.94 55.78 67.72
ACREAGE OF FILL APPROVED 9.06 25.71 34.77
ACREAGE OF FILL GRANDFATHERED 4.22 12.19 16.41
PERCENT APPROVED 75.9 46.1 51.3
PERCENT OF APPROVED ACREAGE GRANDFATHERED 46.6 47.4 47.2
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eight (53%) were made by the VMRC for areas which had not adopted 
the wetlands zoning ordinance and four (27%) were made by the 
Chesapeake Wetlands Board.
D eeis 'ions o f  L o c a l W etlands Boards
The high percentage of projects listed as "approved as 
requested" in Tables 7 and 8 is somewhat misleading. Questionnaires 
and interviews indicated that a large number of applicants approach 
their local wetlands board for advice prior to filing an application.
As a result of this pre-application advice, many projects are revised 
by the applicant in the initial planning stage to ensure a favorable 
decision by the wetlands board and thereby avoid the time-consuming 
process of denial, revision and resubmission of the application.
Thus, many applications listed as "approved as requested" were not 
requested as originally planned, having been modified outside of the 
formal permitting process.^ There were 18.8% fewer applications made 
during the second year than during the first. The percentage of 
applications "approved as requested" showed a slight increase during 
the second year, while those "denied" and "approved with modifications" 
showed a slight decrease.
Decisions reached by local wetlands boards during these two 
years were very consistent. Of 251 decisions made on the local level, 
only two were reversed on their merits by the VMRC. Six additional 
local decisions were altered or reversed by the VMRC or the courts 
on technical grounds, but these involved p r i m a r i l y  jurisdictional 
questions which arose as a result of new or additional evidence 
presented by the applicant upon appeal.
TABLE 7
Decisions reached by local 
July 1, 1972 through July 
AAR=approved as requested; 
D=denied; G=grandfathered.
AAR
ACCOMACK 8
CHESAPEAKE 2
GLOUCESTER 6
HAMPTON 0
JAMES CITY 1
LANCASTER 14
MATHEWS 7
MIDDLESEX 0
NEWPORT NEWS 0
NORTHAMPTON 0
NORTHUMBERLAND 12
POQUOSON 0
RICHMOND 0
VIRGINIA BEACH 30
KING WILLIAM 1
WEST POINT 0
YORK 0
NO LWB 5
TOTAL 86
PERCENTAGE 54.4
wetlands boards during the period 
1973.
AWM=approved with modifications;
AWM D G TOTAL
1 1 0 10
1 0 1 4
2 1 0 9
2 1 0 3
0 0 0 1
9 7 0 30
4 1 0 12
0 0 0 0
1 1 0 2
0 0 0 0
8 2 0 22
0 0 0 0
2 0 0 2
6 2 2 40
0 0 0 1
0 0 0 0
2 0 0 2
8 4 3 20
46 20 6 158
29.1 12.7 3.8
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TABLE 8
Decisions reached by local wetlands boards during the period 
July 1, 1973 through July .1, 1974.
AAR=approved as requested; AWM=approved with modifications; 
D=denied; G=grandfathered.
AAR AWM D G TOTAL
ACCOMACK 6 1 0 0 7
CHESAPEAKE 0 1 0 3 4
GLOUCESTER 6 3 1 1 11
HAMPTON 2 2 0 0 4
JAMES CITY 2 0 0 0 2
LANCASTER 13 4 2 0 19
MATHEWS 5 0 0 0 5
MIDDLESEX 0 3 1 0 4
NEWPORT NEWS 0 1 0 0 1
NORTHAMPTON 2 0 0 0 2
NORTHUMBERLAND 12 4 2 0 18
POQUOSON 0 1 0 0 1
RICHMOND 0 0 0 0 0
VIRGINIA BEACH 15 5 4 0 24
KING WILLIAM 0 0 0 0 0
WEST POINT 1 0 0 0 1
YORK 8 2 0 0 10
NO LWB 5 3 5 5 18
TOTAL 77 30 15 9 131
PERCENTAGE 58.8 22.9 11.4 6.9
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As required by law, environmental assessments of all wetlands 
applications were performed by the appropriate state agencies. VIMS' 
comments during environmental review ranged from "minor" suggestions 
such as moving a bulkhead behind a marsh to "major" suggestions involvin 
considerable revision of a project. When possible, alternatives to 
minimize adverse environmental impacts were suggested. These comments 
were made available to local wetlands boards for their consideration 
in the decision-making process. Of 251 projects requiring decisions 
from local wetlands boards, 89 (35.5%> received comments from VIMS which 
were other than "minor". Sixty-one (68.5%) of these projects x*ere 
either denied or modified by the local wetlands board. Of the fifteen 
projects which were determined to be "grandfathered", ten received 
comments from VIMS which were other than "minor".
Q uesttonncAre and In te rv ie w  Responses
Thirteen of the seventeen x^etlands boards queried responded 
to the questionnaire. The boards which did not return the questionnaire 
were Newport News, Richmond County, King William County and West Point. 
King William County and West Point, each with only one wetlands 
application during this two-year period, might be excluded from the 
analysis since both projects were relatively minor and were considered 
to be "entirely acceptable" during environmental review. In any case, 
actions by these two boards accounted for only 0.7% of the decisions 
analyzed. The chairman of the Newport News Wetlands Board (which 
handled 1.0% of the cases studied) was interviewed and most of the 
subjects in the questionnaire were covered in that interview. The 
Richmond County Wetlands Board, which decided 0.7% of the cases involved
was not interviewed and did not respond to the questionnaire. Lack of
contact with these boards, however, should not affect the validity
of the study since local wetlands boards involved in 98.6% of the 
decisions were interviewed and/or responded to the questionnaire.
Sixteen of the seventeen wetlands boards receiving applications 
during this period were established between July 1, 1972 and January 1,
19 73. The remaining board was established in September of 1973.
Questionnaire responses indicated that local wetlands boards 
were receiving approximately 51-61 requests for pre-application advice 
per month during the summer of 1975. The number of requests received 
by an individual board did not seem to be related to the number of 
wetlands applications filed in that locality. Since interviews 
revealed that these requests had increased slightly during 1975, it 
is estimated that local wetlands boards were receiving 550-600 such 
requests per year during the study period. During this same two-year 
period, VIMS, the principal state advisory agency for marine resources, 
was receiving formal requests for advice and/or assessments at the 
rate of approximately 15 per month, or 180 per year. Obviously, the 
advisory activities of local boards far outnumbered those of state 
agencies during this period.
It is difficult to determine the precise number of projects
which were altered as a direct result of this advice since project 
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modifications may occur at any one of several stages during the 
permitting process. For example, an applicant may initially resist 
the board*s suggestions and file his application as originally intended, 
but then modify his proposal at the public hearing or board meeting 
when it becomes obvious that the project as requested will not be
approved. Questionnaire responses showed that approximately 32 of 
the 51-61 applicants requesting advice each month revised their 
applications or projects to make them more acceptable. Interviewees 
felt that advice given by the local boards during the planning stages 
of a project had had a significant effect upon the quality and accept­
ability of the applications received.
Most wetlands boards have experienced a decrease in the 
number of people who approach them with a project for assurance of 
its "grandfathered" status and therefore never file an application 
with the board. Incidence of this known "grandfathering" outside of 
the permit process ranged from zero in some localities to as'high as 
three per month in one county, the overall total approximating one 
hundred projects per year during this period. Though this does not 
include those applicants with grandfathered projects who did not 
contact the wetlands board, all those interviewed expressed the feeling 
that the vast majority of projects exempted through this clause had 
been verified, leading me to conclude that this figure of one hundred 
projects per year is probably very close to the total number of grand­
fathered projects in these fourteen localities. This type of exemption 
of projects for which no application was filed was most prevalent 
in the cities of Chesapeake and Virginia Beach and the counties of 
Accomack and Middlesex.
The average attendance at public hearings held by the thirteen 
wetlands boards responding to the questionnaire was 10-12, though 
attendance varied widely depending upon the locality and the project 
under consideration. Attendance in most localities ranged from only 
the applicant for minor, generally acceptable projects to a hundred or
more for the most controversial projects. One board member responded 
that there was "practically no public interest" and that even the 
local press no longer attended hearings in his area.
Most interviewees felt that general awareness and appreciation 
of the Wetlands Act extended only to those individuals who had been 
personally affected by the law. According to board chairmen, the 
most common initial reaction to the law is one of resentment toward 
governmental interference in private property rights, but once the 
law is explained, most applicants understand and appreciate the need 
to protect the state’s wetlands. Several board chairmen commended the 
local press and news media for coverage and publicity concerning the 
Act in their areas, and all agreed that awareness of the law had 
increased considerably with the passage of time.
All wetlands boards claimed to weigh state environmental 
recommendations extremely heavily in their decision-making process.
There is a general awareness that these comments are based solely on 
an environmental assessment and that the recommendations are in no 
way binding and, in fact, specifically recognize the importance of 
non-environmental factors in local decision-making, but most board 
members indicated that they would be extremely reluctant to make a 
ruling which was completely contrary to the environmental recommendation. 
There also seems to be a feeling that any decision which blatantly 
ignored environmental considerations would be highly susceptible to 
reversal by the VMRC. All wetlands boards felt that the information 
and recommendations which they received from state advisory agencies 
were adequate in all respects, and that they would not hesitate to 
call upon these agencies if they felt that additional information or
fkassistance were required. A set of Wetlands Guidelines , which had 
been recommended by VIMS, were promulgated by the Marine Resources 
Commission in 1974. These Guidelines, which divide the state's wetlands 
into five categories on the basis of their ecological value, were 
considered to be important by most boards though one chairman expressed 
the opinion that ail marshes were equally valuable and that marsh type 
was therefore relatively unimportant to his board. The majority of 
those interviewed, however, said that the type of marsh involved in 
a proposed project was of some concern to them, and that they would 
be more likely to permit activities in a low value marsh than they 
would in a marsh of higher value. All boards denied facing any 
philosophical difficulties when analyzing applications from part-time 
or summer residents who were not an integral part of the permanent 
community. Several boards claimed that a majority of their applications 
came from part-time residents, but there was no resentment expressed 
over this fact. Some boards, particularly those in more rural local­
ities, admitted an inclination to grant projects required by local 
residents who depended upon the water for their livelihood, e.g., 
small commercial seafood processors, which might not otherwise be 
granted.
An attempt was made to assess the importance of precedent 
in the decision-making process in order to determine whether there 
was a tendency for marshes to be flincrementalized to death" by a number 
of small projects, each being permitted only because the one before 
had been allowed. Many of the wetlands boards felt that they had 
not had sufficient permit actions to evaluate the impact of precedent 
or that the issue had not arisen because each project had been unique.
Some expressed the feeling that particular waterways in their localities 
were already so heavily developed that any additional activity would 
not significantly affect the already-stressed marsh system. One 
chairman stated that his board did feel an obligation to grant a permit 
in a highly developed area when a neighbor had a similar project which 
was exempt from the permitting process. Most boards, however, consider 
each application separately, aware that any decision which they reach 
may be setting a precedent.
There is very little formal contact among wetlands boards 
or between wetlands boards and other local or regional agencies. A 
few members said that they did keep abreast of actions of other boards 
through social or business contacts but this was not normally the 
case, and most felt that awareness of decisions made by other wetlands 
boards was not important to their own decision-making. Most boards 
did feel that an annual seminar of all wetlands boards would be 
beneficial to keep them aware of the latest scientific and legal 
developments in wetlands research. Several wetlands boards also 
felt that closer contact between themselves and area coastal zone 
and land use planners would be desirable.
Most wetlands boards felt that coverage under the Virginia 
Wetlands Act was adequate to protect the state’s x^etlands. One 
criticism heard from several board members was the requirement that, 
in order for an area to qualify as wetlands, it must both fall within 
the elevation limit and contain one of the specified marsh grasses.
Some felt that mud flats and sandy beaches, which are not normally 
vegetated, should be covered by the law. Wetlands boards in general 
rely almost entirely upon the vegetative factor in defining the upper
limit of their jurisdiction since they lack the necessary resources 
to accurately survey the elevation. All boards felt that there were 
relatively few areas where marsh grasses were unprotected by virtue 
of their location above the specified elevation limit, and that the 
legal definition was neither too broad nor too narrow to achieve the 
purposes of the Act.
Approximately 32% of the board members from these fourteen 
areas are retired persons or housewives with a relatively flexible 
time schedule which allows them ample time to devote to their duties 
as wetlands board members. Overall, board members seem to be repre­
sentative of the general population in any given area. No boards 
felt that they were weighted heavily in favor of development interests, 
but one. board characterized themselves as "one hundred percent con­
servationists" and cited their environmental concern as the primary 
reason for their having been appointed. Only one board chairman 
expressed a lack of confidence in the members of his board, all of 
whom, according to the chairman, had been appointed on the basis of 
political friendship and had little or no interest in the state’s 
wetlands. Another interviewee, while characterizing his board members 
as "conscientious and responsible", admitted that they had no real 
interest in learning more about wetlands and for this reason had not 
attended any of the state-conducted seminars related to wetlands 
management. Most of the interviewees, however, felt that the majority 
of wetlands board members were concerned citizens with a great deal 
of interest both in wetlands conservation and in the fair adminis­
tration of the Act from the viewpoint of applicants’ legitimate desires.
Of the boards interviewed, 21.4% were still composed of 
their five original members and 28.6% had had only one turnover in 
membership at the end of the study period. 35.7% of the boards had 
experienced two turnovers, 7.1% had lost three members, and 7.1% had 
only one of their original members still serving. The majority of 
these turnovers were due to business or personal matters unrelated 
to their work with the wetlands board, but there were several instances 
where board members (or, in one case, an entire wetlands board) had 
resigned because of dissatisfaction -with the wetlands permitting 
process and/or judicial decisions under the law.
The majority of wetlands boards (64.3%) have regularly 
scheduled meeting times, the remainder calling meetings only when an 
application is received. All boards have provisions for cancelling 
meetings when there is no business.
It is difficult to state an average figure for the number 
of board members who inspect a proposed project prior to a board 
meeting since this depends largely upon the nature and location of 
the project involved. All those interviewed stated that the entire 
wetlands board was likely to view a project which was very large or 
which was expected to be controversial. One board chairman explained 
that all five board members had inspected each project when the board 
was first established, but that once the board had achieved some degree 
of expertise, only two or three members would normally inspect a pro­
posed project. Several board members said that one or two members 
generally inspect a site first, but that other members examine the 
project later if the original inspectors feel that it is warranted.
For an average project, however, 35.7% of the interviewed boards stated 
that all members inspected each project prior to the board meeting
or public hearing; 28.6% said that three members inspect; 21.4% said 
that two members normally inspect, and 14.3% said that only one member 
views a project before the board reaches a decision. Apparently 
those boards in this last category place a great deal of faith in 
the report of their inspector. 35.7% of the boards have routine post­
permit inspections by at least one board member.
Though an attempt has been made not to single out specific 
wetlands boards, some areas do have features which are rather unique 
and these deserve mention. One city, for example, has a group of 
wetlands monitors who play a very active role in the enforcement of 
the Wetlands Act in that area. These monitors were originally established 
in several areas throughout the state under the auspices of a Washington- 
based citizens’ group, but the monitors have maintained an active 
organization in only one area. There are about six of these monitors 
who receive copies of all wetlands applications, inspect sites and 
attend public hearings and board meetings. They are a citizens group, 
strictly volunteer, and have been very active in reporting violations, 
checking on-going projects and protesting applications and decisions 
which they consider damaging to the state’s wetlands resources. Another 
city has hired an environmental officer who works closely with the 
wetlands board, and has assigned a member of the Public Works Department 
to the wetlands board as an administrative assistant.
One area of concern expressed by local wetlands boards was 
the lack of support which they receive from their city or county admin­
istrations. This lack of support manifests itself not only in meager 
operating expenses and secretarial assistance, but also in poor 
cooperation from local Commonwealth’s and City Attorneys and judicial
officers. Some areas reported that their local boards were either 
unable to prosecute violators of the Act because of the prosecuting 
attorney’s lack of time or interest, or were unwilling to prosecute 
because of the demonstrated bias of the local judiciary.
Increased cooperation between local wetlands boards and 
the VMRC was suggested as another means by which the enforcement 
of the Wetlands Act might be improved. The Marine Resources Commission, 
with its inspection and enforcement arm already in the field, could 
aid local wetlands boards greatly by inspecting on-going projects 
and reporting any suspected violations to the wetlands board having 
jurisdiction in that area. The potential for regular flyover in­
spections by the VMRC to monitor wetlands activity was also mentioned 
in this context.
One problem mentioned by almost all wetlands boards is the 
great delay involved in the Federal permitting process and, in many 
areas, local wetlands boards are experiencing a sort of backlash from 
resentment aimed at the involvement of Federal agencies in the permitting 
process.
Under the Rivers and Harbors Act of 1899^ and section 404 
of the Federal Water Pollution Control Act Amendments of 1972®, the 
U.S. Army Corps of Engineers is authorized to regulate all activities 
in or affecting the navigable waters of the United States. The 
definition of "navigable waters" has been broadened considerably in 
recent years, and, as a result of court action, was expanded in July 
of 1975 to include wetlands bordering navigable waters. Even before 
1975, however, almost all activities which required a wetlands permit 
under state law also required a Federal permit from the Corps of 
Engineers.
The Virginia Wetlands Act requires that all administrative
9action on wetlands applications be completed within ninety days , or
the application as received will be deemed automatically approved.
Unfortunately, the Federal permitting process has no such safeguards
to guarantee swift processing of applications. The Corps of Engineers
is required by law to notify other Federal agencies, notably the
Environmental Protection Agency, the Department of Interior's Fish
and Wildlife Service and the National Marine Fisheries Service, of
all permit applications, and cannot .act on an application without first
receiving comments from these agencies. An applicant can normally
receive all required state permits within sixty to ninety days, but
might wait six months to a year to receive a permit from the Corps of
Engineers. In a random sample of one hundred wetlands permit applica- 
10tions, the time which elapsed between the date an application was 
filed and the date a permit was issued by the Corps of Engineers 
ranged from 35 to 545 days, the average being 200 days (6.7 months).
The average time involved in obtaining a local or state wetlands permit 
for these same projects was 52 days (1.7 months).
W etlands Cases o f  S p e c ia l S ig n if ic a n c e
During the 1972-74 period, there were a number of wetlands 
cases which, for a variety of reasons, were especially noteworthy.
Some of these cases represent exceptions to the law and others represent 
aspects of the law which have been defined more clearly through 
judicial interpretation. Since these cases have often been the center 
of controversies concerning the Virginia Wetlands Act and because they 
may prove valuable in pointing out potential problem areas under the 
law, they merit some discussion here.
Gove m m enta 1 Exemp t i  ons
The Wetlands Act provides an exemption from the wetlands
permitting process for any "governmental activity on wetlands owned
or leased by the Commonwealth of Virginia, or a political subdivision
thereof". The only agency which has employed this exception to any
significant extent is the Virginia Department of Highways. Of eighteen
Highway Department applications on file, seventeen claimed exemption
under this special provision of the law. The Code of Virginia
authorizes the State Highway Commission to acquire any lands or rights
of way deemed necessary for the construction, maintenance or repair
12of the state highway system. This enables the Comm onx^ e alt h, through 
the State Highway Commission to own or lease any wetlands which might 
be encroached upon during construction activities and thereby obviate 
the need to obtain a wetlands permit.
The only Highway Department application which did not claim 
exemption from the law involved the construction of a bridge over a 
small creek, and was the first contact which the Department had had 
with the wetlands permitting process. According to a member of the 
local wetlands board having jurisdiction in that area, representatives 
of the Highway Department who appeared at the first public hearing 
for the project were very poorly informed and had a negligible amount 
of background information to support their proposal to construct the 
bridge on a causeway, a process which would have destroyed a considerable 
amount of wetlands. The application was denied on the grounds of 
insufficient information. At two subsequent public hearings, the 
Department of Highways was better represented and the project, after 
being revised to the satisfaction of the local wetlands board, was
finally approved. The Highway Department has ensured their exemption 
for all subsequent projects.
W etla n ds -R e la ted  C ouvt Cases
During the period of this study, there were eight court 
cases which were in some way related to the Virginia Wetlands Act.
None of these were reported Supreme Court cases, and none raised the 
fundamental issue of the law's constitutionality. The eight cases 
may be divided into three categories:
1) cases in which the primary question was jurisdictional, 
i.e., whether an area was included within the legal definition of 
wetlands, whether a project was grandfathered, etc.
2) cases in which a ruling of a local wetlands board or 
the VMRC was being contested, or
3) cases in which a violation of the law or non-compliance 
with a permit was alleged.
Four of the eight cases fell into the first category of 
jurisdictional questions. The issue in all four was whether or not 
a project was exempt under the grandfather clause, and in all cases 
the allegation that the project was exempt x^ as made only after the 
application had been denied on its merits. The court ruled that three 
of these projects were in fact exempt, but each case was somewhat 
different and these differences serve to point out the difficulties 
in interpreting the grandfather clause. The one project for which 
grandfathered status was not granted involved a claim of exemption 
under the first half of the grandfather clause as a project which was 
actually commenced prior to July 1, 1972. This project, involving
the filling of 3.2 acres of marsh, had been commenced in 1967, but 
there had been no active filling since that year. The court ruled 
that the lack of any significant activity during this six-year period 
constituted abandonment of the original project and that the total 
filling operation must be viewed as two separate projects. The renewed 
filling activity therefore could not be considered as grandfathered.
In a second case, involving the construction of a dam to create a 
freshwater lake, the applicant alleged that his project was grand­
fathered since, prior to July 1, 1972, he had placed on public record 
an easement which indicated his intention to construct the dam. The 
Commonwealth argued that the easement had been filed solely for the 
applicant's own protection and not "pursuant to ordinance or other 
lawful enactment" as the law requires. The court did not agree with 
the state's position that "pursuant to" should be interpreted as 
"required by", and grandfathered status was granted. In the third 
case, a dredge and fill application was approved by the local wetlands 
board, but the decision was reversed by the VMRC upon an appeal by 
twenty-five freeholders. The VMRC denial was appealed by the applicant 
to the courts, and the court ruled that the project was exempt under 
the grandfather clause. The fourth case involved both a jurisdictional 
question and an alleged violation of the Act. The local wetlands 
board, claiming that wetlands had been filled without a permit, brought 
suit against the alleged offender, but the Circuit Court ruled that 
the project was grandfathered since a berm had been constructed around 
the entire project site prior to July 1, 1972 and that this berm 
outlined the intended limits of the original project. The difference 
between this case and the first case discussed above was that, even
though the filling activity had not been continuous in either case, 
the limits of the project in the second case had been clearly defined 
prior to July 1, 1972.
Only one of the eight wetlands-related court cases involved 
an applicant’s appeal of the merits of a decision reached by the VMRC.
In this case, an application for a dredge and fill permit was denied 
by the local wetlands board and the denial was upheld upon appeal to 
the VMRC. When the denial was appealed to the court, however, the 
applicant presented a great deal of new evidence from "expert witnesses" 
and, in the absence of any contradictory testimony by the Commonwealth, 
the court reversed the decisions of the VMRC and the local wetlands 
board. This was apparently a case of the applicant’s having been 
better .prepared for his appearance in court than was the Commonwealth.
Two court cases during this period involved prosecutions of
individuals who had allegedly violated their wetlands permits. One
case was dismissed in district court, but the defendant was later tried
and found guilty of a violation of the Federal Water Pollution Control
11Act and of his Corps of Engineers permit for the same project. The 
offender was ordered torestore the marsh to its original condition.
The defendant in the second case was found guilty of having violated 
his wetlands permit, but received a very light suspended sentence from 
the judge. The same judge presided over both of these district court 
cases.
The remaining wetlands-related court case involved an 
application for bulkheading and dredging which was denied by the local 
wetlands board. Upon appeal to the VMRC, however, a portion of the 
project was ruled to be grandfathered and the local board was over-ruled
on the remainder of the project since the "non-grandfathered" portion 
included only a negligible amount of wetlands. After the work was 
completed, an adjacent property owner sued the applicant for damages 
incurred by his shoreline as a result of the bulkheading and dredging 
operation. The adjacent owner’s petition was upheld and the applicant 
agreed to restore the shoreline to its original condition. This 
was the only case during this period of one citizen’s suing another 
for damages resulting from activity in the state’s wetlands.
DISCUSSION 
P i* o je o t  Types and  D is t r ib u t 'L o n
The concentration of wetlands applications from Virginia 
Beach, the Middle Peninsula and Accomack County is not surprising 
when one examines the nature of these areas. Virginia Beach is a 
large resort city, susceptible to more speculative waterfront develop­
ment than most areas, and the city has experienced tremendous development 
pressures as a result of its resort image. Residential development 
in the area has accelerated rapidly with the influx of military 
personnel and the outmigration of the civilian population from Norfolk. 
The Lancaster-Northumberland and Gloucester-Mathews areas have been 
"discovered" in recent years as ideal locations for second homes or 
permanent homes for retired and semi-retired persons. These factors 
have greatly accelerated shoreline development in the area. Water­
front development in Accomack County, with its vast salt marshes, is 
also increasing, particularly in the Chincoteague area.
Approval percentages for various project types reflect the 
desire of local wetlands boards to consider the needs and wishes of 
the private property owner in conjunction with their mandate to protect 
the state’s wetlands resources. A comparison of Tables 1 and 2 shows 
that project types with the highest percentages of private-use 
residential applications also had the highest approval percentages.
Those with relatively high percentages of non-residential applications 
had consistently lower approval rates. The only project categories
in which all applications were filed on behalf of private interests 
were those involving groins; all applications for projects in these 
categories were approved, probably because they involved protection 
of property from loss due to shoreline erosion. Projects involving 
fill generally had the lowest approval rates and the highest per­
centages of applications filed by commercial development interests.
Table 6 again demonstrates this inclination of local boards to grant 
those relatively minor "backyard" projects requested by private land­
owners. During the 1972-73 period, when the average fill request 
was 0.59 acres, 75.9% of the requested acreage was approved, but 
during the second year, when the average fill request rose to 1.64 
acres, only 46.1% of the requested acreage was approved. Tables 4 
and 5 show that projects of larger magnitude generally have a lower 
approval rate, than projects on a smaller scale.
The "grandfather clause", which provides an exemption for 
projects seriously contemplated before the passage of the Virginia 
Wetlands Act, helps to ensure the constitutionality of the law and 
will theoretically become less important with the passage of time as 
projects which were planned or commenced prior to July 1, 19 72 are 
completed. Whether this diminution of importance has, in fact, occurred 
remains a largely unanswered question. It is difficult to assess 
the true significance of the "grandfather clause" since many of the 
exemptions are based on the preliminary advice of local boards and 
are carried out completely outside of the formal wetlands permitting 
process. Those projects listed as "grandfathered" in Tables 7 and 8 
include only projects for which an application was filed and an 
exemption declared by the local wetlands board on the basis of the
project’s prior status. The fact that application was made may imply 
some doubt on the part of the applicant regarding the status of his 
project. The number of projects ruled to be grandfathered was slightly 
greater during the second year of the study, but the two-year time 
period is probably inadequate for an assessment of the continuing 
significance of these exemptions. Two years is by no means an 
excessive length of time for large-s*ale projects to progress from the 
initial planning stages through final completion. Nevertheless, from 
Table 6 it is clear that the "grandfather clause" has enabled a 
significant number of projects involving fill to legally avoid the 
wetlands permitting pmocess.
The high percentage of "grandfathered" determinations made 
by the Chesapeake Wetlands Board and the VMRC is probably attributable 
more to the nature of the communities involved than to a more liberal 
interpretation of the "grandfather clause" on the part of the boards 
themselves. Areas regulated by the VMRC include the large urban 
centers of Norfolk and Portsmouth which, like Chesapeake, are subject 
to many development pressures. It is not surprising that these 
localities should have a number of projects, particularly of the 
large commercial development variety, which had been in the planning 
stages for several years.
Decis-ions o f  L o c a l W etlands Boards
The reduction in the number of applications received during 
the second year of the study seems to be related to the increased 
advisory functions of the local wetlands boards. Local contractors 
and wetlands, boards deny that there was significantly less work being
performed, and the general feeling is that the second year under the
Act produced more activities which avoided actual wetlands involvement
in the pursuance of project objectives and therefore did not require 
14wetlands permits . This theory that there was a trend toward more 
environmentally acceptable projects not requiring wetlands permits 
is strengthened by several other facts. Statistics from the VIMS 
Wetlands Research Section, which investigates all wetlands projects 
and advises local wetlands boards of their technical and environmental 
findings, showed an increasing number of on-site inspections involving 
an advisory opinion, but a decreasing number of actual application 
assessments during this period, a trend which continued through 1975^ -5. 
Applications involving bulkheads, which can be more easily removed 
from the constraints of the Wetlands Act than any other project type 
by simply being placed above the wetlands limit, showed a decrease 
of 32% during the second year of the study. There seems to be a 
dual explanation for this large decrease. Landowners, while claiming 
erosion control as the primary purpose for bulkheading, have often 
installed bulkheads for purely aesthetic purposes or simply to raise 
fastland elevations. Interviews indicated that this is a practice 
strongly discouraged by local wetlands boards and, as the unfavorable 
disposition of applications for these cosmetic bulkheads became known, 
fewer applications were received for unnecessary bulkheads. Also, 
many prospective applicants, heeding the advice of local wetlands 
boards in an attempt to circumvent the permitting process, moved their 
bulkheads above the limit of defined wetlands.
The extremely low number of VMRC reversals of decisions 
made on the local level may, in a few cases, reflect a reluctance on
the part of the Commission to interfere with the workings of the local
wetlands boards but, taken as a whole, it must be seen as an over­
whelming endorsement by the Marine Resources Commission of the 
decisions made by the local wetlands boards.
Roughly seventy percent of the applications which received 
comments from VIMS which were other than "minor" were denied or
modified at local board meetings. Since many of those projects listed
as "approved as requested" in Tables 7 and 8 were in actuality modified 
prior to the final decision-making process, it can be seen that the 
majority of local board decisions were extremely consistent with 
environmental assessments. From this, one can surmise that many of 
the grandfathered applications which received comments which were 
other than "minor" would have been denied or considerably modified 
had they not been protected by the "grandfather clause".
Q u e s tio n n a ire  and In te rv ie w  Responses
The fact that sixteen of the seventeen active wetlands 
boards adopted the wetlands zoning ordinance within six months of the 
passage of the Act is attributable not only to concern for the state's 
wetlands, but also to advance publicity concerning the law and to 
the strong sentiment on the part of the localities that they, and 
not the State, should regulate wetlands within their jurisdiction.
The high incidence of pre-application advice given by local 
wetlands boards is somewhat surprising. It had been felt in some 
quarters that local boards would act merely as an extension of existing 
state agencies with little inclination toward or competence for 
independent decision-making. This, quite obviously, has not been the 
case. The involvement of local wetlands boards in all phases of the
wetlands regulatory scheme has been extremely high and commendable.
Some of the difference between permit processing times of 
state and federal agencies is explained by the fact that federal 
processing does not normally begin until all state permits have been 
obtained since a federal permit cannot be granted when a state or 
local permit has been denied. The federal permitting process however, 
has recently undergone considerable revision and the processing time 
has been significantly reduced since the period of this study. It is 
essential that this trend toward greater efficiency continue, especially 
in light of recent court action ordering the Corps to enlarge its 
area of responsibility to include wetlands above the mean high water 
line . It is difficult to predict the ramifications of this sudden 
Federal interst in an area previously regulated solely by local and 
state authorities. In general, local boards have had more experience 
than Federal authorities in managing Virginia wetlands above the mean 
high water line and some resentment might be expected from local 
wetlands boards at the increased involvement of Federal agencies in 
the permitting process.
The involvement of federal agencies is by no means an entirely 
one-sided negative aspect of the permitting procedure. The Corps of 
Engineers is not hampered by exemptions such as the grandfather clause 
and is therefore able to deny many applications on their merits which 
the state is obligated to grant because of technicalities. The Corps 
also provides an additional, though indirect, avenue for enforcement 
and prosecution. An example is provided by one Virginia case where 
an alleged violation of a wetlands permit was dismissed in district 
court, but the defendant was subsequently tried and found guilty in
federal court of a violation of his Corps of Engineers permit for the 
same project, and was ordered to restore the marsh to its original 
condition.^ In some instances, then, the Corps of Engineers and the 
federal permitting process do provide a potential safeguard and backup 
to protect against "loopholes" in the Wetlands Act.
W etlands Cases o f  S p e c ia l S ig n if ic a n c e  
G overnm ental Exem ptions
The exemption provided for "governmental activities" is a 
potentially far-reaching one since "governmental activity" can be 
construed as any authorized activity performed by an agency of the 
state government. Fortunately, agencies of the Commonwealth do not 
appear to have abused this provision. Though the Highway Department 
does take advantage of the provision to avoid the wetlands permitting 
process, their activities are now coordinated with state environmental 
agencies to minimize damage to the state*s wetlands. This coordi­
nation notwithstanding, the Virginia Department of Highways, with its 
necessary crossings of waterways, has the greatest impact upon Virginia’ 
wetlands of any single agency, private or public.
W etla n ds -R e la ted  C o u rt Cases
The constitutionality of wetlands legislation has been upheld 
in several other states and, though the issue has not arisen in Virginia
it is felt that the Virginia Wetlands Act contains ample provisions
18to ensure that it can withstand any constitutional challenge. It 
is conceivable that a court might hold the application of the law in 
a particular case to be unconstitutional, but this would not affect 
the constitutionality of the law per se.
It is difficult to discern any trends or even to reach any 
meaningful conclusions on the basis of the few diverse court cases 
heard during this period. As expected, interpretation of the grand­
father clause seems to present some problems, but case law has not 
been sufficient for the courts to establish any firm precedent in 
dealing with this or any other aspect of the law. The courts, through 
their interpretive powers, have a potentially powerful role to play in 
the administration and enforcement of this statute. The direction, 
if any, which this role will take remains to be seen.
Summary and C onc lus ions
As discussed previously, it is difficult to make any defi­
nitive statements concerning the total effectiveness of any law. There 
are, however, at least three criteria by which the effectiveness of 
this particular statute can be measured:
(1) a comparison of wetlands losses prior to and subsequent
to the passage of the Act,
(2)- uniformity of decisions reached under the Act, and
(3) public acceptance of the Act.
When evaluated in the light of these criteria, the Virginia Wetlands
Act emerges as a particularly effective piece of legislation designed 
for the conservation and preservation of the state’s natural wetlands 
resources.
The first standard, actual wetlands losses, is the easiest 
to document and the most obvious in terms of achieving the stated 
purpose of the Act. That purpose is "... to preserve the wetlands 
and to prevent their despoliation and destruction and to accommodate 
necessary economic development in a manner consistent with wetlands
19preservation." There can be no question that the law has been 
successful in stemming the environmental degradation and destruction 
of the state’s wetlands. In 1969, Fairfax Settle determined that man's 
activities in the state of Virginia were causing the loss of approxi­
mately 450 acres of wetlands per year and that this figure was likely 
to increase unless sound management policies were instituted. In 
1972, such policies were instituted in the form of the Virginia Wetlands 
Act and the results have been excellent. It is estimated from this 
study that marsh losses through the.wetlands permitting process during 
the 1972-74 period totaled less than 25 acres per year, a reduction 
of some 1800%.^
The uniformity which marked the decisions of local wetlands 
boards during this period bodes well for the continuing effective and 
uniform administration of this Act. Because wetlands do not recognize 
county boundaries, the interaction of county and city shorelines and 
communities must be considered in any evaluation of this type. 
Originally,^there was some speculation that local wetlands boards 
would be unable to handle the important scientific, technological and 
economic questions presented to them, but such skepticism seems to 
have been entirely groundless. In examining almost three hundred 
local board decisions, this investigator has not seen a single instance 
of purely arbitrary or capricious decisions by any wetlands boards, 
nor have there been any striking diversities in the decisions made 
from one locality to another. Decisions made by local boards have 
also been quite consistent with environmental evaluations made by 
state agencies and have, in almost all cases, been upheld by the Marine 
Resources Commission.
The third criterion, acceptance of the local permitting 
process by the citizenry, is evidenced by the high incidence of advice 
and information requested and received from wetlands boards and state 
agencies by prospective applicants. The fact that such advice is so 
readily requested, and so often followed, implies a great deal of 
faith on the part of the general public in the competence of their 
locally-administered wetlands boards. This advisory role of local 
wetlands boards is increasing and promises to become a major function 
of the local boards.
There is no intent here to imply that the Wetlands Act is
without flaw or that its administration is without problems. Clearly,
there is a need to refine the language of the "grandfather clause"
to ensure that the intent of the law is upheld and that only those
projects which were in an advanced planning stage or which were
actually commenced prior to the enactment of the law are excluded
from the permitting process. Outright elimination of the clause,
aside from being a political improbability, might subject the law to
constitutional challenge on the grounds that it violated the due
\
process and equal protection provisions of the Constitution, but some 
form of amendatory clarification seems necessary.
Greater cooperation from the Marine Resources Commission, 
county and city administrators and the courts would greatly enhance 
the effectiveness of local wetlands boards in administering and 
enforcing the Act. A higher degree of cooperation among local, state 
and federal permitting agencies would also improve the attitudes of 
not only the boards themselves but also of the public in general. The 
continued involvement of local citizens in the permitting process is
essential to counter-balance the strong political and economic 
pressures for development.
IMPLICATIONS FOR COASTAL ZONE MANAGEMENT IN VIRGINIA
With this study of the Virginia Wetlands Act as background, 
one can begin to evaluate the implications of local environmental 
management for natural resource management on a broader scale, partic­
ularly in the coastal zone. Virginia's coastal zone is presently 
exposed to a myriad of development pressures. With the continuing 
migration of the inland population to the coastal region and with the 
inevitable exploration and exploitation of offshore petroleum resources, 
these pressures can only increase. Short-term benefits associated 
with this increased development must be carefully weighed against 
long-range, often irretrievable losses. It is imperative that coastal 
development be accommodated without the thoughtless destruction of the 
fragile coastal ecosystem. The Commonwealth must develop a sound 
natural resource management policy if it is to aid in the achievement 
of national goals such as energy independence without losing site of 
other equally-important goals such as the minimization of environmental
degradation. The federally-enacted Coastal Zone Management Act of 7 1972 may very well provide the vehicle for the development of such 
a policy for Tidewater Virginia.
The State is currently in the second year of developing a 
comprehensive coastal zone management plan under a grant from the 
National Oceanic and Atmospheric Administration of the U.S. Department 
of Commerce. The plan must meet certain federally-imposed criteria
in order for the state to be eligible for federal funding to aid in 
the implementation of the plan. It would be premature to speculate 
as to what form this program might take, or even as to whether the 
state will be able to formulate a federally-acceptable plan, but since 
the state already has a workable wetlands management program, it seems 
that the experience gained from the development of that program might 
prove to be extremely valuable in the development of a management scheme 
for the coastal zone as a whole.
Though the idea of federal land use controls is unacceptable 
to many conservative Virginia politicians and their constituents, 
there is little doubt that some type of national land use planning 
will be forthcoming in the relatively near future. The Coastal Zone 
Management Act is essentially a land use plan for the coastal zone, 
just as the Wetlands Act is a type of land use plan for a restricted 
area of that zone in Virginia. The goals of any land use plan—  
maximum utilization of available resources with a minimum amount of 
environmental damage— are the same, and much of the experience gained 
from the development and implementation of the state's wetlands 
management program may be applicable to the broader field of coastal 
zone management.
Any program perceived as involving restriction of private 
property rights will be unacceptable to and resented by the citizens 
of Virginia unless they have a significant role to play in the develop­
ment and administration of the program. The locally-administered 
wetlands law appears to be working extremely well in Virginia, and this 
writer sees no reason why a coastal zone management program based on 
the same principles could not function equally as well.
Many of the problems which local wetlands boards have 
encountered will also be met by those eventually implementing any 
state coastal zone management program. Problems associated with public 
awareness and, more importantly, public acceptance of a program such 
as this might be considerably alleviated by consultations between 
coastal zone management planners and local entities such as wetlands 
boards and zoning boards which have faced similar problems in the 
performance of their duties. Of course, the problems encountered in 
the evolution of a coastal zone management program will be much more 
diverse and of a much larger scope than those dealt with in the develop­
ment of the wetlands management scheme, but many of the problems will 
be similar in nature and it seems that the experience of local wetlands 
boards would be an invaluable aid to prospective coastal zone managers.
Though new problems will undoubtedly appear, many of the 
obstacles which now hinder local wetlands boards would be automat­
ically eliminated in a state coastal zone management plan enacted 
under the provisions of the federal law. Perhaps the most important 
of these is the conflict which exists between local, state and federal 
permitting agencies. Section 307 (c) (1) of the Coastal Zone Management 
Act provides that, "Each Federal agency conducting or supporting 
activities directly affecting the coastal zone shall conduct or support 
those activities in a manner which is, to the maximum extent practicable, 
consistent with approved state management programs". This should 
foster greater cooperation between state and federal permitting agencies 
and thereby improve the efficiency of the total permitting process. A 
comprehensive and effective state permitting process for the entire 
coastal zone could eliminate the need for duplicate investigations by
federal agencies and constitute, in essence, a one-step permitting 
process for certain categories of relatively minor projects. Also, 
the availability of federal monies to aid in the administration of the 
program would alleviate many of the problems faced by the volunteer 
personnel of the wetlands boards in administering and enforcing the 
Wetlands Act. With relatively independent financial resources, coastal 
zone planners would not be forced to depend so heavily upon city and 
county governments to effectively administer their programs. A com­
prehensive coastal zone management program would probably involve 
fewer exemptions than the Wetlands Act since mudflats, sandy beaches 
and marsh grasses at higher elevations would no longer be excluded 
from the regulatory process. Finally, a state program established 
under federal guidelines might carry greater weight and elicit more 
respect from local attorneys and judges.
In summary, the Virginia Wetlands Act is a particularly 
effective piece of environmental quality legislation with far-reaching 
implications for management of the coastal zone. This system of local 
control with the state functioning as an overseer affords the citizens 
of Virginia a tremendous opportunity and incentive to participate in 
the political process since truly important decisions, reached in 
the state capitols of most states, are now being made at the county 
courthouses and meeting halls of Virginia by the people most directly 
involved and affected by those decisions. It is believed that this 
return to the democratic ideal of maximum participation by an enlight­
ened citizenry has been successful in managing the state’s wetlands 
and that this principle can be applied equally as effectively to the 
management of the state’s other coastal resources.
APPENDIX I
Questionnaire sent to local wetlands boards
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When was your local board established?
On the average, how many people per month come to your board (or
its chairman) for advice prior to filing a wetlands permit application
As a result of your advice, how many people alter their projects or 
applications to a project not requiring a permit or to a more accept­
able project?
On the average, how many people per month approach you with a project 
which is "grandfathered” and therefore never apply for a permit?
What is the average attendance at your board meetings and at public 
hearings?
Do you feel that the Virginia Wetlands Act in general and your local 
board in particular have been effective? How do you feel their 
effectiveness might be improved?
APPENDIX II
General format of interviews conducted with local wetlands boards
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1. What is the public reaction to and awareness of the Wetlands
Act in your area?
2. How many turnovers in membership have there been on your board?
What were the reasons for the turnovers? Have there been enough 
turnovers to warrant another wetlands seminar for your board? Char­
acterize the present members of your board.
3. Does your board hold regularly scheduled meetings?
4. How many board members normally inspect a project site before a 
decision is reached? Are there any inspections during or after the 
work?
5. How heavily do you weigh the recommendations of VIMS and the 
VMRC in your decision-making?
6. How much importance does your board give to the Wetlands Guidelines
and the type of marsh?
7. How important is precedent in your decision-making process?
8. Does your board experience any problems with applications of 
local residents vs. applications from part-time residents?
9. How much contact does your wetlands board have with other wetlands 
boards or with other local and regional agencies? Do you feel that 
such contact is beneficial?
10. Do you feel a need for any additional types of information or 
for more detailed information from VIMS or the VMRC?
11. Do you see any problems with the coverage under the law or with 
the administration of the law? Has your board experienced any problems 
with projects which are exempt because of technicalities in the law?
12. Do you feel that there are any specific problems which are unique 
to your board?
13. What is the wetlands application fee in your area?
NOTES
■hfa. Code Ann., § 62.1-13.1 (Supp. 1975).
o
Because many applications involved projects requiring more 
than one activity, these percentages do not total one hundred.
o
“'Personal communication, George M. Dawes, Department of 
Wetlands Research and Environmental Impact Assessments, Virginia 
Institute of Marine Science, Gloucester Point, Virginia.
^This impression was borne out in interviews with local 
wetlands boards which revealed that almost all projects were, in fact, 
modified to some extent at public hearings or board meetings.
-*Supra, Note 3.
Virginia Marine Resources Commission. Wetlands Guidelines
(1974)
^Rivers and Harbors Act of 1899, 33 U.S.C. §§ 401-413 (1970).
o
Federal Water Pollution Control Act Amendments of 1972,
33 U.S.C. §§ 1251-1376 (supp. Ill 1973).
^Va. Code Ann., § 62.1-13.5, Paragraphs 6 and 7 (Supp. 1975).
10data were obtained from 200 Corps of Engineers' permits 
issued during the 1972-19 74 period and elapsed time was calculated for 
each. The permits were arranged alphabetically according to the 
applicant's last name, and alternate names were chosen to constitute 
this sample of 100, which were then compared with state permits for 
the same projects. The sample included all project types and all 
localities except King William County.
^Va. Code Ann., § 62.1-13.5, Paragraph 3, Subparagraph (i) 
(Supp. 1975).
-^Va. Code Ann., § 33.1-89 (Supp. 1975).
•^ United States v. Smith, U.S. District Court, Eastern District 
of Virginia, Docket No. 74-34-NN, April 29, 1975.
^This impression was gained through interviews with local 
wetlands boards and through personal communication with George M. Dawes, 
Department of Wetlands Research and Environmental Impact Assessments, 
Virginia Institute of Marine Science, Gloucester Point, Virginia.
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•^ Supra, Note 3.
1 6Natural Resources Defense Council, Inc. v. Callaway, 392 
Fed. Supp. 685 (DC-D.C. 1975).
^Supra, Note 13.
■jo
■^Personal communication, James E. Moore, Assistant Attorney 
General, State of Virginia.
■^Va. Code Ann., § 62.1-13.1 (Supp. 1975).
^Settle, Fairfax H. Survey and Analysis of Changes Effected 
by Man on Tidal Wetlands of Virginia, 1955-1969 (unpublished thesis, 
Virginia Polytechnic Institute and State University) (1969).
21This estimated figure was deduced primarily from the 
statistics on applications involving filling of wetlands, the activity 
responsible for the bulk of wetlands destruction. During the 1972-74 
period, the average area of approved filling was 17.4 acres per year. 
Assuming that this acreage represents 60% of the wetlands destroyed 
(the actual percentage is probably much higher), the average wetlands 
lost through the permitting process would have been only 24.3 acres 
per year.
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